Give careful
i consideration
to a power
of attorney

yourself on the website of the Office of
the Public Guardian. This is the least
expensive way to do it, at a cost of £82 to
register, which takes about eight to ten
weeks, provided there are no mistakes
in the application. An attorney can take
control of your fi nances as soon as the
application goes throu gh, or you can
choose to postpone this.
Such an easy on li ne application has
been criti cised, however, for leaving
people open to fraud or coercion. A
report last year from organisations,
including Action on Elder Abuse and
Solicitors for the Elde rly, warned that
wit hout legal advice, details on how
money would be handled were vague,
there was not enough warning about
the potential for misuse of a LPA,
appl ications were more likely to contain mistakes, and it was easy for people
to be persuaded into making choices
they did not fee l comfortable with.
Mr Keenan says: "A specialist
solici tor will ensure that an LPA
appli cation is completed correctly and
fully, and that there is minimal scope
for misunderstanding later down the
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A judge has recently
criticised the system for being open to abuse.
Laura Whateley explains how not to fall victim
he lasting power of attorney
(LPA) system leaves the
elderly open to abuse by unscrupulous ch ildren, frien ds
and neighbours, a senior
judge claimed this week, saying he
would never draw one up for himself.
Denzil Lush, a senior j udge of th e
Court of Protectio n until he retired last
year, warned that th e assets of elderly
people were at risk of being sold or
frittered away, most often by their
children. Solicitors are warning,
however, that not having such a document could cause serious problems for
far greater numbers of those struggling
with conditions such as dementia.
Times Money has learnt of dozens of
cases of well-meaning people unable to
help ailing parents with their finances
because organisations such as banks,
building societies and insurers will not
speak to the spouse or relative of a
customer without an LPA in place.
One was unable to can cel his wife's
phone contract, on which she had run
up £1,000 of bills despite never using
the phone, because he did not have
"permission" to look after her fin ances.
If an LPA is not registered before you
lose mental capacity, relatives will have
to apply to the Court of Protection to be
appointed as a deputy - the system
advocated by Mr Lush. A deputy has to
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provide a list of assets, annual accounts
and a security bond, whi ch is used to
protect against financi al abuse. The
main benefit, says Chris Keenan, a
director at Solicitors for the Elderly, is
that deputies are closely supervised
and subject to annu al rcportin g
requirements from th e O ffi ce of thc
Public Guardian.
Two or more people ca n be appo inted deputies. Some people are paid to act
as deputies, such as accountants and
solicitors appointed from a list of
approved law firms or charities.
Deputyship, says Susan Sherry, a
legal director in Hill Dickinson's
private client tea m, ca n lead to delays of
up to 12 months.
"Proceedings at th e court of protection are notoriously slow and costl y,
and this delay and loss of control can
have a detrimental effect on the individual's affairs," she warns. "Whereas
an LPA can be used immedi ately afterit
is registered with th e O ffi ce of the
Public Guardian, which can provide
reassurance and continuity for th e
donor and their family."
You must have "mental capacity" to
create a LPA. The flaw in th e system is
th at anyone can certify that you have
mental capacity, as long as t hat person
has known you fo r more th an two
years. There is no requirement that
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Solicitors warn that not having a power of attorney can cause serious p roblems

they nced to be a '"person of standin g"
such as a doctor or solicitor.
Th is, says Ms Sherry, may leave room
for abuse. "Consider laking advice from
a soli citor accredited by the Society of
Trust & 1:state Prac tit ioners. Providing
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The numb r of dementia sufferers
there will be in the UK by 2025

notice to third parties of who you have
appointed as yo ur attorney also ensures important fa mily members or
fr iends are vigilant at a time when yo u
may lack mental capacity."
One of the best ways to min imise any
future problems is to appoint two attor-

neys who arl' independent of each
oth er, says l{oman Kubi ak, a partn er
and head of co nt l'sll'd wills, trusts and
estates at I Iugh Jaml'S, th e law firm .
"While, sadl y, lhl'rc are those who do
prey on and take adva ntage of th l'
vulnerable, the message should be to
ensure that proper thought has been
given to the LPA, rather than avoidin g
one all ogNllC'r which can compound
the problem," he says.
You can appoint two attorn eys and
stipulate that they must act on a joint
basis or, he suggests, place restrictions
that would prohibit large withdrawals
of fund s or th e selling of assets without
th e prior auth ority of th e court of protecti o n. "Th ankfully, where abuses of
power do occur by attorneys, app licati ons ca n be made to the court of protecti on fairly swiftly."
You coul d also appoint a professi onal
attorney to act solely, or with family
members. Or you can draw up an LPA

Sadly, there are those
who take advantage
of the vul nerable
line.They also act as a safeguard against
fra ud and coercion - it is a solicito r's
duty to ensure that you full y
un derstan d the risks of fraud and
und ue in fluence, and that you have
carefull y considered your choice
of attorney. "Legal specialists can also
advise on gui dance and instructions to
incl ude in you r LPA to ensure that, as
fa r as possible, your preferences are
respected. This is particu larly useful if
you have specific wishes regardin g th e
management of your property and
bank accounts, or choices around your
care plans and end of life wishes."
lf you would li ke legal advice, but are
reluctant to pay sol icitors fees, th e
orga nisation Unforgettable, which
specialises in dementia products, offers
a halfway house where you can have a
phone consultation with a lawyer who
wi ll fill out th e forms for you for £180.
To fin d out more visit the power of
attorney section of ageuk.org.uk.

